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ABSTRACT

A contract is not a property. It is only a prom&gpported by some consideration upon which eitherémedy of specific
performance or that of damages is available. Evangach of contract upsets many a settled expectaifathe injured

party. He may feel the consequence for a long éintkin a variety of ways. The consequences of achrenay be endless,
but there must be an end to liability. The defetd@mnot be held liable for all that follows fronstbreach. There must
be a limit to liability and beyond that limit thewhage is said to be too remote and, thereforecaverable. The problem
is where to draw the line. The rule of the commen Is that where a party sustains a loss by reasba breach of

contract, he is, so far as money can do it, to laeqd in the same situation, with respect to damagef the contract had

been performed.
KEYWORDS:Damages, Liable, Liability, Breach, Contract.
INTRODUCTION

Damage is not a property. It is only a promise sufga by the some consideration upon which eitherremedy of
specific performance or that of damages is availabhe party who is injured by the breach of a @mttmay bring an
action for damages. “Damages” means compensatiterims of money for the loss suffered by the injuparty. Burden
lies on the injured party to prove his loss. Evagyion for damages raises two problems. The fashe problem of

“remoteness of damage” and the second that of “omeasf damages”.
REMOTENESS OF DAMAGE

Every breach of contract upsets many a settledotapen of the injured party. He may feel the capsmce. For a long
time and in a variety of ways. A person contraotsupply to a shopkeeper pure mustard oil, butemels impure stuff,
which is breach. The oil is seized by an Inspeatat destroyed. The shopkeeper is arrested, presktant convicted. He
suffers the loss of ail, the loss of profits todmined on selling it, the loss of special prestigd of business reputation,
not to speak of the time and money and energy Wastedefense and the mental agony and tortureeopthsecution.
Thus, theoretically the consequences of a breach bmaendless, but there must be an end to liabilihe defendant
cannot be held liable for all that follows from Hiseach. There must be a limit to liability and beg that limit the

damage is said to be too remote and, therefoexduwerable. The problem is where to draw the line.
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The decision has always been taken as laying dewnules.
o General Damages

General Damages are those which arise naturatlyeiusual course of things from the breach itgeibther
mode of putting this is that the defendant is kafdr all that which naturally happens in the ust@mlrse of things

after the breach.
« Special Damages

Special damages are those which arise on accouhteafnusual circumstances affecting the plainiiffey
are not recoverable unless the special circumssaneze brought to the knowledge of the defendanthab the

possibility of the special loss was in the conteatiph of the parties.
Section 73 of the Contract Act

The same principles are applicable in India. TheyReouncil, for example, observed in A.K.A.S Jamalloolla Dawood
Sons & Co that section-73 is declaratory of the wmm law as to damages. Similarly, Patanjali Sdstafterwards CJ) of
the Supreme Court observed in Pannalal Jankidashallal “that the party is breach must make comgi@nsin respect

of the direct consequences flowing from the breswh not in respect of loss or damages indirectieorotely caused”.
Sec. 73 Compensation for Loss or Damage caused bseBch of Contract

When a contract has been broken, the party whemsuffy such breach is entitled to receive, formphgy who has
broken the contract, compensation for any lossaonatje caused to him thereby, which naturally airo#iee usual course
of things from such breach, or which the partiesviknwhen they made the contract, to be likely sultefrom the breach

of it. Such compensation is not to be given for emote and indirect loss or damage sustaineddsoreof the breach.
Compensation for Failure to Discharge Obligation Reembling those Created by Contract

When an obligation resembling those created byraohthas been incurred and has not been dischaaggdperson
injured by the failure to discharge it is entitlem receive the same compensation from the pariyefault, as if such
person had contracted to discharge it and had hrbisecontract. In estimating the loss or damaggergy from a breach of
contract, the means which existed of remedyingrtbenvenience caused by the non-performance ofdhé&act must be
taken into account.

Section 73 Incorporates Two Rules of Hadley v Baxeale

The section declares that compensation is not @iven for any remote or indirect loss or damag&ained by reason of
the breach. The section also provides that the ganmneiples will apply where there has been a bmeat a quasi-

contractual obligatiorThe section thus clearly lays down two rules. Comgpéion is recoverable for any loss or damage.
« Arising naturally in the usual course of thingsnfr¢the breach, or
« Which the parties knew at the time of the conteexclikely to result from the breach.

The first rule is “objective” as it makes the likityi to depend upon a reasonable man’s foresighhefloss that
will naturally result from the breach of the comtraThe second rule is “subjective” as, accordingtt the extent of
liability depends upon the knowledge of the paréiethe time of the contract about the probableltes the breach. The
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burden of the proof lies on the plaintiff to shohat damage has been sustained and what shall bmeahsure of

converting the loss into money. A claim for damalgesomes liable to be rejected where this burdentislischarged.
Proof of Loss in Necessary

In a claim for general damages the plaintiff hasig¢eert that he has suffered some loss but fopuhgose of claiming
special damages he has specifically to plead ameepthat he has sustained such special loss iaim df compensation
for damage to consignment, no details as to log® weentioned in the paint. It is necessary thatestwss should be
shown by evidence. The mere fact that the carderitbed damage was held to be not sufficient titlerthe consignee to

obtain a decree for compensation without proofadfial loss.
Measure of Damages

Once it is determined whether general or specialadges have to be recovered they have to be evdlimteerms of

money. This is the problem of measure of damagedsagoverned by some fundamental principles.
Claim for Damages is not Debt

A claim for damages arising out of breach of carfrahether for general or liquidated damages, esnanly a claim till its
adjudication by the court and becomes a debt didy the court awards it. Till then and on the badithe claim alone, the

claimant is not entitled to present a winding ufitipe of the defendant company on the groundsiriability to pay debts.
Nominal Damages (No Loss Situation):

Where the plaintiff suffers no loss the court maly award him nominal damages in recognition o Hight. But this is in
the discretion of the court. The court may altogetiefuse to award any damages or may award e\rstasiial damages.
“The court is competent to award reasonable congtiemsin case of breach, even if no actual damagedved or shown
to have been suffered in consequence of breacbrdfact.” It has been pointed out by the Delhi Higburt, following

some earlier High Court decisions, that sectiord@8s not give any cause of action unless and datilage is actually
suffered. The case before the court was Union difalln Tribhuwan Das Lalji Patel. A contract for thepply of sleepers
to the railway administration contained a numbeclalises including this that irrespective of whettihee Government
suffered any loss or not on account of the contracffailure to supply, the Government was entitteddamages. The
contractor failed to supply, but the railways dimt suffer any loss. Even so an action for damages instituted against

the contractor.
Refund on Partial Cancellation of Contract

The agreement was for sale of damaged food gréimespurchaser deposited a certain amount with tioel Eorporation.
An application was made for cancellation a cerpairt of the agreement which was not capable ofgopérformed. This
was conceded and some refund was made. The purchaseaot allowed to sue the corporation for breaftbontract in
the matter of refund. There was no proof of anyhsieach agreement to provide scientific procebs. dgreement was
for setting up a project for converting mentholsitenthol. The agreement showed that the requisitenical know-how
was to be provided by the Indian Institute of Pletson (1IP). A huge expenditure was incurred iniagtup the plant. But
the IIP failed in its experiment of converting thmaterial. The arbitrator awarded compensation c®@®Racs for the loss

suffered in setting up the plant. The court saat there was nothing against public policy in theuad.
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Damages for Breach of Confidence

Damages are also allowed for breach of confidefibeee actresses formed a rock group. They concevedlea of
producing a television serial, based on their egpee, to focus attention on their individual amdup life so as to
contrast their collective character with their widual character. The idea was conveyed in thessaf oral negotiations
to a television company. This resulted in a writtgmeement which provided some payment to the daulie forbade the
company from using the idea unless the ladies witen the opportunity to act and they declined\iithout giving the
opportunity, the company produced the programmé \giteat commercial success. The company was heldeliin
damages to the ladies. The agreement containednpled negative covenant. The circumstances in hwhiicwas
communicated imported an obligation of confidenidee content of the idea was clearly identifiablegioal, of potential

commercial attractiveness and capable of reachiungon.
Injunction to Restrain Breach of Confidence

Where damages would not be an appropriate remadypjanction may be issued against improper useoafidence. An
illustration is Attorney General v. Barker. Thesfidefendant was employed in the royal househotdiden 1980 and
1983 on terms which included a contractual undértpkot to disclose, publish or reveal any incidexnversation or
information concerning any member of the royal fgnoir any visitor or guest which came to his knadge during his
employment or any information relating to his enyph@nt in the royal service unless duly authorizeeviiting to do so.
The undertaking was perpetual and worldwide and fitet defendant expressly acknowledged that ituided an
agreement on his part not to publish any such mattany book. The second defendant, which wasraa@ian company,
controlled by the first defendant, planned to palbiin the United Kingdom a book written by thetfilefendant about his
service in the royal house-hold. The book was grélat breach of the first defendant’s undertakiflge first defendant
having refused to comply with the terms of his utaléng, the Attorney General issued a writ appiyfor worldwide
injunctions against the defendants restraining ipatibn of the bookThe court held as followsihe Attorney General's
claim was not based on a breach of confidenti&lityon a breach of contract, the consideratiorttfercovenant by the
first defendant not to publish matters concerrirsgexperiences in the royal household being theeagent to take him on
the staff of the royal household and to pay himegagr a salary. Accordingly, the first defendard fa a consideration
entered into a negative covenant which was limiteither territorially nor in time and such a covethaas enforceable
provided it could not be attacked for obscuritledhlity or on public policy grounds such as beimgestraint of trade.
The covenant was not void on any ground of puliiicg or on the ground that it restricted the freedfor the protection
of Human Rights and Fundamental Freedoms and initbemstances the balance of justice requiredahahterlocutory

injunction having extra-territorial effect be gradtagainst both defendants.
Injunction for Restraining Breach of Contract

A supply system to the Army which had been goingsorte 1960 was not allowed to be scrapped all sfidden by
blacklisting the supplier. A person dealing witle iiovernment in matters of sale and purchase devédgitimate interest
and expectations. The order of blacklisting amodirite denial of equality of opportunity. Before issy such an order
some explanation should have been called for. Doet avould not interfere in the matter if it is dded again by giving

opportunity to the supplier.
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Injunction for Restraining Alienation Property

The petitioners succeed under Section-9 of thettion and Conciliation Act, 1996 in making oupi@ma facie case of
and balance of convenience in their favour andrefoee, an injunction was issued restraining thgpoadent from
disclosing of property which was comprised in thesed purchase agreement. Writ remedy against tatiomn of
dealershipA dealership agreement was terminated by reasdmeaiches on the part of the dealer. He appliec farit
against the order expecting that contractual otiiga should be decided on the basis of affidavitlence. The court
refused to entertain the petition. The matter eglab contract, trade and business. It should ledméted through an

appropriate civil action.
TERMINATION OF CONTRACT BY GOVERNMENT AND WRIT REME DY

The foreign company to whom the contract for cartton of a public road was awarded could not cetepthe project

within the stipulated time inspite of the fact thaifficient time and opportunity was provided fdretsame. The
Government terminated the contract in accordante itgi stipulations. This was questioned in a wWirtie court found that
the termination had become necessary in publicesteThere was no violation of Article 14 and,rétfere, no scope for
interferenceAn authority was had granted a flyover contracthi® writ petitioner arbitrarily rescinded it. Thentractor’s

writ petition against it was held to be maintaimali writ is not always bound to relegate the aggrd party to a civil suit
and that merely because the other party has raisetual dispute. The more raising of a disputauth fact does not make it

a disputed fact. The writ court can go into sucla@mpt at disputing things, adjudicate it andgegpropriate relief.
Direction for Payment in Writ Jurisdiction

The work was performed by the contractor in accocdawith the applicable terms and conditions asqrileed by the
State Government. The amount of payment which wasfar the completed work as admitted by the statdority. The

court said that it was not appropriate for theestastrumentality to avoid payment of admitted antoand compel the
contractor to pursue the conventional and cumbegsaliternative remedy. Directions for payment cdwdissued in writ
jurisdiction. On the completion of a Government ttact; the Government becomes liable for paymenthefamount
accrued to the contractor. He gets a legal righintmke the jurisdiction of the writ court prayirfgr mandamus for

direction to the Government to make payment ofatheitted outstanding.
Withdrawal of Letter of Intent and Writ Remedy

A letter of intent was issued in favour of the petier for granting him retail outlet for sale oétpoleum products. The
letter was subsequently with drawn without assignamy reasons. This was held to fall foul of Aeidl4 of the
Constitution. The court said that in appropriatsesait could interfere in contract matters in thereise of writ
jurisdiction. The respondent was directed to restbe letter of intent and take further steps toagance with the law and

prescribed procedure.
Waver and Writ Remedy

Waiver of credit guarantee commission charges,teetiad concessional rates of interest were hebe @ part of the terms
of loan. They were contractual matters betweerptiréies. Any dispute as too much matter could selved through a

civil suit and not under writ jurisdiction.
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Non-Performance of Government Contract by Contracto and Writ

A foreign company contracting with the Governmeaitefd to complete the road building projects witthe stipulated
periods. Sufficient time and opportunities wereoeded to the company to amend defaults. But it @¢cwt do so.
Termination was held to be justified in public irgst. There was no violation of Article 14 and rmzasion for issuing a

Wwrit.
RECOVERY OF DAMAGES AS ARREARS OF LAND REVENUE

The Supreme Court has upheld the validity of asdam a Government contract which authorized théedb recover
damages as arrears of land revenue. Where theraonggsch clause recovery of dues under a contyawily of arrears of

land revenue was not allowed.
EXCLUSION OF SECTION 73: ARBITRATION CLAUSE

Whether in the context of terms and conditions @batract it is permissible to provide that sectitwould not apply
and the special terms of the contract should béiegpfor making out recoverable loss, the courtishat it depends upon
the appreciation of the facts of the case Andéfdibitrator had followed the special provision faglt in his award could

be found for that reason alone.
CONTRACT OF EMPLOYMENT AD DUTY OF MITIGATION:

The duty of mitigation also finds application infeence to premature termination of a contractropleyment. Thus,
where on account of the retirement of two out afrfpartners, a partnership firm was ended and ivttie services of the
manager but the remaining two partners reconstittiie firm and offered him employment on identitsaims which he
refused to accept and instead brought an actioddorages, it was held that he should have accéipteemployment in
mitigation of his loss and that he was entitlechtominal damages only. But where no alternative egmént of equal
standing is available to him, the ex-employer carask that he should have mitigated his loss bygting a lesser job.
The Bombay High Court in K.G. Hiranandani v. BhaBatrel & Drum Mfg Co P Ltd. explained the real uva of the duty
of Mitigation. Vimad Lal J Said: Though what thepéanation enacts is popularly called the ‘rulerégard to mitigation
of damages, and has been so referred to eveniidedecases and standard works, and though it selgealled a “duty”
to mitigate, the position really is, as our ledigta has rightly stated, merely this, that whatEkplanation means is not in
the nature of an independent rule or duty but isetyiea factor to be taken into account in assesfiaglamages naturally
arising from the breach, for the purpose of themnpeairt of Section 73. Explaining the principle tilg to damages arising
from the breach of a contract of employment, ttagrled Judge held that “there is abundant auth@wityhe proposition
that in case in which the contract of employmens Vigr a fixed period, the normal measure of damagasld be the
salary for the whole of the unexpired period ofvem. The principle of awarding damages for a reabte period or
reasonable period of notice comes into play onlgmthe contract of employment is not for a fixediguk” The learned
Judge found support in the decision of the Supr@amert in S.S. Shetty v Bharat Nidhi Ltd where Bhatjw delivering
the judgment of the Bench observed (obiter) thttéfcontract of employment is for a Specific tetine, servant would be
entitled to damages the amount of which would beasueed, prima facie and subject to the rule ofgation, by the
salary of which the master has deprived him. Orfdlts of the case, the employer contended thadifmissed employee

did not make any serious effort to find an altenatemployment. Referring to this the learned Judgel that the
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defendant cannot impose new and extraordinary slotiethe aggrieved party; nor can he ask him te takjust any and
every employment that may be available to him dtge,employee is not expected to accept an emplotyimea lower
status, nor will he be expected to go to a diffeqgart of the country or in a different type of Woin conclusion the
learned Judge said that there was no evidenceow Hmat a job similar to that of a general managfea factory with
somewhat similar status and pay scale as well agen@f work was available at or about the time mviiee breach
occurred. The burden is on the defendant to shewnathailability of an alternative job of equal statit is not for the
Plaintiff so show the absence of such opportunitigdge court can take notice of the fact that jokes mot a market
commaodity which can be bought at convenience. Wadhwf the High Court of Delhi permitted the pl#frtb prove for
the purpose of calculating his compensation anyuraration which was being paid to him in additionthe amount

mentioned in the contract.
CONCLUSIONS

Where the contract which has been broken was igsetintract to provide peace of mind or freedommfidistress. What
damage is the plaintiff entitled to recover? Thie of the common law is that where a party sustaiftss by reason of a
breach of contract, he is, so far as money cart,do be placed in the same situation, with respeaamage, as if the
contract had been performed. Thus, the damagegiwee by way of compensation for the loss suffeogdhe plaintiff

and not for the purpose of punishing the defenétanthe breach. The consequences of a breach magdiess, but there
must be an end to liability. The defendant canmohéld liable for all that follows from his breadthere must be a limit
to liability and beyond that limit the damage igds@® be too remote and, therefore, irrecoverabfe problem is where to

draw the line.
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